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x STATE OF OHIO IN THE PORTAGE COUNTY MUNICIPAL COURT
RAVENNA DIVISION
COUNTY OF PORTAGE CASE NUMBER: R 2011 TRC 4090
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STATE OF OHIO, ) JUDGE MARK K. FANKHAUSER
)
Plaintiff, )
)
V5= )
)
KYLE M. JOHNSON, )
)
| Defendant. )

I AR ST RN NNEE SRR NREE RN RA NN SR EEERREE R RENNESEREREERSEEEELERSNE RN NENNN]

This matter came on for hearing on Defendant’s Motion to Suppress
on December 13, 2011. The Court finds the Defendant was present
repregsented by Attorney Chris Séstak. The State of Ohio was present
repregsented by Assistant Prosecuting Attorneys Tilm' Plero and Theresa
Scahlll.

The Court finds that the Defendant’s sole issue In’his Motion to
Suppress is as follows: Whether or not the B.A.C. test result from the
Intoxilyzer 8000 is relevant, admissible and sclentifically reliable. The
Court in its Entry filed October 13, 2011 indicated at a previous
Suppression Hearing on October 11, 2011 that the State of Ohio needs to
produce some relevant, competent evidence to convince the Court that the
test results from the Intoxilyzer 8000 are scientifically rellable and,
1T thergfore, would be -admiitted atthe trial” of-the-Defendant -in-this matter; - |

The Court granted the State of Ohio a sixty (60) day continuance for the

purppse of presumably calling a witness from the Ohio Department of

Health and possibly an expert witness from the company that
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At-the-hearing-held-on -December- 13, - 2011- the State .of Ohio - || -
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informed the Court that it has chosen not to call any witnesses to convince
the Court that the Intoxilyzer 8000 does pfoduce sclentifically rellable and
admissible breath test results, |

The State at the héaring on December 13, 2011 attempted to
convince the Court that the State did not need to produce any evidence as
to those issues. -The State argued pursuant to certain case law, including
Vega_ , and statutes found in the Ohlo Revised Code, that the Court is
required to admit the breath test results fr:om the Intoxilyzer 8000 and is
to deem the breath test results from the Intoxilyzer 8000 admissible
without any testimony at a Suppresslon Hearing as to the technology and
science used to obtain the breath test result,

This Court is somewhat famlliar with the problems that have come
up with the new breath testinginstrument the State of Ohio decided to
purchase a couple years ago, that being the Intoxilyzer 8000. This Court
is also familiar with cases from the States of Florida and Arizona, and has
recently read the decision from the ludge in the Athens County Munlcipal
Court.
This Court did not have the benefit of hearing expert testimony on
the |ssue of the reliability and admissibllity of the test result from the
Intoxilyzer 8000 as the Court in Athens County did. This Court granted

s =ww o - .-l the State of Ohio a sixty .(60).day. continuance jn_order for the State to
produce some evidence as to the technology and science of the Intoxilyzer
8000. This Court has no firsthand knowledge as to the scientific reliability

and |general technology used by the Intoxllyzer 8000 to determine the

alcohol content in a person’s_blood by way of that person’s breath.
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The State argues the Court does not have to consider any evidence
including Evidence Rule 702(c) to admit breath test results from the
ityzer B000. The State argues the legislature mand;tes the Court to
t breath test results from the Intoxilyzer 8000 at trial. because the
Department of Health has approved the Intoxilyzer 8000 In the State
0.

The Court Is the gatekeeper of the evidence and determines what is

ant evidence, sclentifically reliable evidence and admissible evidence

To simply admit the breath test results from the Intoxilyzer 8000,

State would want the Court to do, without any hearing to determine
eneral sclentific reliability and admissibility of the breath test results
this machine, and then to argue that the defense can not challenge

est results at trial pursuant to Vega Is in this Court's opinion a

lon of the Defendant’s due process rights. The position the State of

is takmg in this case by not caHlng any witnesses at the Suppresslon

ng is not faJr and just.
Since the State of Ohio has declded not to produce any competent,
ant, tredible evidence at the Hearing on the Motion to Suppress on

mber 13, 2011 after given adequate tme to do so, the Court,

therelfore, grants Defendant’s Motion to Suppress and finds that the breath

- -test-results-from- the.Intoxilyzer 8000 are not admissible af the trial of the |
Defepdant.
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Count one a violation of ORC 4511.19Al1a and Count three a

violation of ORC 4511.21C shall be set for Trial on the Caurt’s docket.

MARK K. FANKHAUSER, JUDGE
January 4, 2012

IT IS SO ORDERED.

¢cc: | Tim Piero, Assistant Prosecuting Attorney
' Theresa Scahill, Assistant Prosecuting Attorney
Chris Sestak, Attorney for Defendant
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